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in the Pacific Bell Yellow Pages; and 
unfairly distributed Jeep vehicles to BCJ. 
A hearing was held before the ALJ 
on July 26-27, 1988. The judge found 
that BCJ failed to establish that AMSC 
had acted improperly in regard to any 
of these allegations. In addition, he found 
that even if BCJ had established that 
AMSC acted improperly, BCJ did not pro-
duce sufficient evidence to establish the 
amount of damages. if any, it incurred. 
In Harbor City Enterprises, Inc. v. 
Har/er-Davidson, Inc., No. PR-874-87 
(Nov.· 29, 1988), and Harley-Davidson 
of Westminster, Inc. v. Harley-Davidson, 
inc., No. PR-875-87 (Nov. 29, 1988), 
the NMVB adopted a modified version 
of the AU's decision. 
By a letter dated February 18, 1987, 
both Harbor City Enterprises (HCE) and 
Harley-Davidson of Westminster, Inc. 
(HOW) filed a protest pursuant to Ve-
hicle Code section 3065. The NMVB 
ordered the protests consolidated for the 
purposes of hearing due the similarities 
between the two. Both HCE and HOW 
alleged that Harley-Davidson, Inc., did 
not adequately and fairly compensate 
them for labor and parts used to fulfill 
Harley-Davidson's warranty obligations. 
Section 3065(a) provides that "the war-
ranty reimbursement schedule or formula 
shall be reasonable with respect to the 
time and compensation allowed the fran-
chisee for the warranty work and all 
other conditions of such obligation." 
Following a hearing, the AU found 
that the protestants failed to establish 
that Harley-Davidson does not adequate-
ly and fairly compensate the protestants. 
Specifically, the AU found that they 
failed to prove the following: (I) the 
hourly compensation is not reasonable; 
(2) the time allowed to perform warranty 
work is not reasonable; (3) other con-
ditions of the warranty obligation are not 
reasonable; and (4) the amount paid to 
protestants for parts used in the perform-
ance of warranty work is not reasonable. 
The NMVB modified and adopted 
the AU's decision with the inclusion of 
the following: "There is no determination 
that the amount Harley-Davidson pays 
the protestants for parts used in the per-
formance of warranty work is reasonable." 
FUTURE MEETINGS: 
To be announced. 
BOARD OF OSTEOPATHIC 
EXAMINERS 
Executive Director: Linda Bergmann 
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In 1922, California voters approved 
a constitutional initiative which created 
the Board of Osteopathic Examiners 
(BOE). BOE regulates entry into the 
osteopathic profession, examines and ap-
proves schools and colleges of osteo-
pathic medicine and enforces professional 
standards. The 1922 initiative, which 
provided for a five-member Board con-
sisting of practicing osteopaths. was 
amended in 1982 to include two public 
members. The Board now consists of 
seven members, appointed by the Gover-
nor, serving staggered three-year terms. 
The Board's licensing statistics as of 
September 1988 include the issuance of 
1,330 active licenses and 498 inactive 
licenses to osteopaths. 
MAJOR PROJECTS: 
Implementation of SB 2491 (Mon-
toya). At its October 28 meeting in 
Ontario, BOE discussed various ways of 
implementing SB 2491 (Montoya) (Chap-
ter 661, Statutes of 1988). In particular, 
BOE is eager to enforce provisions of 
the bill which prohibit health facilities 
from discriminating against a physician 
on the basis of whether the individual 
holds an MD or DO degree (see CRLR 
Vol. 8, No. 4 (Fall 1988) p. I 18 for 
background information). BOE is con-
cerned with alerting all hospitals and 
health facilities of this provision, and 
ensuring that no discrimination exists 
against DOs. BOE initially contemplated 
surveying the bylaws of all California 
hospitals to see if they facially discrim-
inate against DOs. After further discus-
sion, BOE decided to draft a letter to 
the California Hospital Association, in-
forming it of the provisions in SB 2491, 
and encouraging that organization to 
review the bylaws of California hospitals 
to determine whether they violate the 
new law. 
Diversion Program. BOE proceeded 
to implement provisions of AB 4197 
(Isenberg) (Chapter 384, Statutes of 
1988). (See CRLR Vol. 8, No. 4 (Fall 
1988) p. 118 for background informa-
tion.) AB 4197 authorizes BOE to estab-
lish a substance abuse diversion program 
for impaired DOs. At its October meet-
ing, BOE decided to enter into a contract 
with an organization which will admin-
ister the Board's diversion program. The 
costs of the contract will not exceed 
$10,000 for fiscal year 1988-89 or $20,000 
for fiscal year 1989-90. 
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BOE set out the purposes of its 
diversion program. which include the 
following: protection of public safety; 
identification and rehabilitation of im-
paired osteopathic physicians so that 
thev may be treated and returned to the 
saf~ practice of medicine; a bypass. with 
protections for public safety. of the time-
consuming and costly investigation. ac-
cusation. and hearing process in those 
cases of impairment where rehabilitation 
and assurance of competence is in the 
best interest of the public and the physi-
cian; the offer of an early and speedy 
response to increase the likelihood of 
successful rehabilitation; and the more 
efficient use of BOE's funds. 
Fictirious Name Renewal Fee. Busi-
ness and Professions Code section 2456 
concerns renewal fees for fictitious name 
permits. The present maximum fee that 
may be charged for a renewal permit fee 
is $ I 00. At its October 28 meeting, BOE 
discussed the possibility of lowering the 
limit to an amount which would only 
cover costs incurred bv the Board in 
renewing the permit. The Board will 
check its present regulations and propose 
a change. if necessary. to implement its 
decision. 
LEGISLATION: 
Possible ugislation. Presently. appli-
cants who submit the $200 fee required 
to take the osteopathic examination and 
who subsequently withdraw and request 
a refund of that fee receive $190. BOE 
may seek to propose legislation which 
will lower the amount of the refund to 
approximately $ IOO. in order to cover 
all administrative costs incurred. 
BOE may also try to introduce a bill 
similar to last session's AB 3949 (Leslie) 
(see CRLR Vol. 8. No. 4 (Fall 1988) 
p. I 18 for background information), to 
enable BOE to recoup investigative costs 
incurred if a licensee is found guilty of 
unprofessional conduct. 
Finally. BOE is considering another 
attempt at legislation similar to AB 1924 
(Bader), which was vetoed by the Gover-
nor on September 20 (see CRLR Vol. 8, 
No. 4 (Fall 1988) p. 118). Specifically, 
BOE is concerned with increasing the 
number of primary care osteopathic 
physicians and surgeons in California, 
and it may support legislation which 
would create a special state program 
designed to meet that goal. 
RECENT MEETINGS: 
At its October 28 meeting in Ontario, 
BOE agreed to proceed with the printing 
of a booklet containing, among other 
things, its rules and regulations. Upon 
its completion, this booklet will be dis-
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tributed to all in-state osteopaths and 
recent graduates who pass the osteo-
pathic exam. 
Also at the October meeting, the 
Board's staff announced that during the 
last fiscal year, BOE used approximately 
94% of the $396,000 allocated. The re-
maining amount will go to BOE's reserve 
account. 
At its October meeting, BOE met 
with various osteopathic-related organiza-
tions to discuss the present state of the 
osteopathic profession in California. 
Those present discussed the large num-
ber of osteopathic-related bills which 
were passed during the last legislative 
session but were vetoed by Governor 
Deukmejian. BOE expressed interest in 
working with other groups in order to 
get a fairer share of postgraduate re-
sources that are allocated in this state. 
Those present agreed to organize efforts 
and work toward getting pro-osteopath 
legislation reintroduced during the I 989 
session. BOE also contemplated meeting 
with various members of the Governor's 
staff in order to explain and/ or empha-
size the need to recognize the osteopathic 
profession as an equal to the medical 
doctor profession. 
FUTURE MEETINGS: 
April I in Pomona. 
June 23 in Pomona. 
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The California Public Utilities Com-
mission (PUC) was created in I 9 I I to 
regulate privately-owned utilities and 
ensure reasonable rates and service for 
the public. Today the PUC regulates the 
service and rates of more than 25,000 
privately-owned utilities and transporta-
tion companies. These include gas, elec-
tric, local and long distance telephone, 
radio-telephone, water, steam heat utili-
ties and sewer companies; railroads, 
buses, trucks, and vessels transporting 
freight or passengers; and wharfingers, 
carloaders, and pipeline operators. The 
Commission does not regulate city- or 
district-owned utilities or mutual water 
companies. 
It is the duty of the Commission to 
see that the public receives adequate 
service at rates which are fair and reason-
able, both to customers and the utilities. 
Overseeing this effort are five commis-
sioners appointed by the Governor with 
Senate approval. The commissioners 
serve staggered six-year terms. 
In late 1987, the PUC renamed three 
of its organizational units to clarify their 
roles and responsibilities. The former 
Evaluation and Compliance Division, 
which implements Commission decisions, 
monitors utility compliance with Com-
mission orders, and advises the PUC on 
utility matters, is now called the Com-
mission Advisory and Compliance Div-
ision. The former Public Staff Division, 
charged with representing the long-term 
interests of all utility ratepayers in PUC 
rate proceedings, is now the Division of 
Ratepayer Advocates. The former Policy 
and Planning Division is now the Division 
of Strategic Planning. 
The PUC is available to answer con-
sumer questions about the regulation of 
public utilities and transportation com-
panies. However, it urges consumers to 
seek information on rules, service, rates, 
or fares directly from the utility. If satis-
faction is not received, the Commission's 
Consumer Affairs Branch (CAB) is avail-
able to investigate the matter. The CAB 
will take up the matter with the company 
and attempt to reach a reasonable settle-
ment. If a customer is not satisfied by 
the informal action of the CAB staff, 
the customer may file a formal complaint. 
On December 19, G. Mitchell Wilk 
was elected President of the PUC by a 
unanimous vote of his colleagues. Wilk 
was appointed to the Commission by 
Governor Deukmejian in 1986 after serv-
ing on the Governor's staff. Wilk 
succeeds Stanley W. Hulett. 
MAJOR PROJECTS: 
Realignment of Residential Energy 
Rates Begins. As required by SB 987 
(Dills) (Chapter 212, Statutes of 1988), 
the PUC began allowing utilities to raise 
baseline rates while lowering "second 
tier" rates. (See CRLR Vol. 8, No. 4 
(Fall 1988) p. 120 and Vol. 8, No. 3 
(Summer 1988) p. 127 for background 
information.) 
Adjustments approved by the Novem-
ber I, 1988 deadline were modest and 
reflected a desire to resolve general rate 
cases and other matters before proposing 
extensive and fundamental changes in 
rate structure. With the exception of 
Southern California Edison's 10% base-
line increase and a 8. 7% "second tier" 
decrease, all other utilities received ad-
justments of 4% or less. 
SB 987 (Dills) also requires a program 
to aid low-income ratepayers in order to 
mitigate the effects of increased baseline 
rates. The bill does not specify the nature 
of the aid; it could take the form of 
weatherization programs, deferred bill-
ing, direct subsidies, or any other 
measure or combination of measures ap-
proved by the PUC. A prehearing confer-
ence was scheduled for December 28 in 
San Francisco before Administrative Law 
Judge Greg Wheatland. 
PUC Approves Settlement of Diablo 
Canyon Costs. On December 19, the 
Commission unanimously approved and 
adopted the settlement of the Diablo 
Canyon Nuclear Power Plant case agreed 
to by Pacific Gas and Electric Company 
(PG&E), the state Attorney General, and 
the PUC's Division of Ratepayer Advo-
cates (ORA), with slight modifications 
to preserve future PUC discretion. (See 
CRLR Vol. 8, No. 4 (Fall 1988) pp. 
118-19; Vol. 8, No. 3 (Summer 1988) 
p. 133; and Vol. 8, No. I (Winter 1988) 
p. 106 for background information.) 
The decision is not binding on future 
Commissions, but is expected to be up-
held if conditions remain substantially 
the same. 
The parties describe the settlement 
as one which shifts the risk of poor 
plant performance from ratepayers to 
shareholders while giving the utility an 
opportunity to recoup more of its invest-
ment. Under traditional ratemaking, the 
PUC would have determined how much 
of PG&E's $5.5 billion investment in 
Diablo Canyon was reasonably incurred 
and allowed the utility to earn a return 
on that amount over the thirty-year esti-
mated useful life of the plant. During 
the thirty-year period, ratepayers would 
bear the cost of operating the plant and 
the risk that rates would be raised if it 
did not generate sufficient power and/ or 
revenue. 
In contrast, under this settlement rate-
payers will purchase whatever energy is 
produced, but the price will not vary with 
the efficiency of the plant. PG&E's re-
covery of its investment is based on 
Diablo Canyon performing at the nation-
al average efficiency rate for similar 
nuclear power plants. If the plant oper-
ates at the average, PG&E is expected 
to recover approximately $3.5 billion 
over the 28-year term of the settlement. 
If Diablo Canyon performs more efficient-
ly than the average, PG&E could recover 
its entire $5.5 billion investment. If the 
plant performs significantly less efficient-
ly than the average, PG&E might recover 
closer to the $1.1 billion originally sug-
gested by the ORA. This so-called "per-
formance-based" ratemaking gives 
PG&E an incentive to increase invest-
ment recovery by operating the plant 
more efficiently. 
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